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SHERIFFDOM OF GLASGOW AND STRATHKELVIN AT GLASGOW
Conveyancing and Fedual Reform (Scotland) Act 1970

Case ref no. 
EXAMPLE 

ANSWERS
in causa

LENDER, address
Pursuers
against

HOMEOWNER, address
Defender 

ANSWERS FOR THE DEFENDER
1. Admitted the parties are designed in the instance and this court has exclusive jurisdiction. Believed to be true the Pursuers intimated these proceedings upon X Council in terms of section 11 of the said 2003 Act.  Denied the Pursuers have complied with the ‘Pre-action Requirements’ referred to in section 5(3) of the Heritable Securities (Scotland) Act 1894. Said Pre-action Requirements are contained within section 5B(2) of the Heritable Securities (Scotland) Act 1894 and the Applications by Creditors (Pre-Action Requirements) (Scotland) Order 2010, and are also regulated by Act of Sederunt (Sheriff Court Rules) (Enforcement of Securities over Heritable Property) 2010.  Section 5B of the said 1984 Act provides as follows:
“5B   Section 5 proceedings relating to residential property: pre-action requirements

(1) The pre-action requirements referred to in section 5(3) are set out in subsections (2) to (6) below.

(2) The creditor must provide the debtor with clear information about—

(a) the terms of the security,

(b) the amount due to the creditor under the security, including any arrears and any charges in respect of late payment or redemption, and

(c) any other obligation under the security in respect of which the debtor is in default.

(3) The creditor must make reasonable efforts to agree with the debtor proposals in respect of future payments to the creditor under the security and the fulfilment of any other obligation under the security in respect of which the debtor is in default.

(4) The creditor must not make an application under section 5(1) to which section 5A applies if the debtor is taking steps which are likely to result in—

(a) the payment to the creditor within a reasonable time of any arrears, or the whole amount, due to the creditor under the security, and

(b) fulfilment by the debtor within a reasonable time of any other obligation under the security in respect of which the debtor is in default.

(5) The creditor must provide the debtor with information about sources of advice and assistance in relation to management of debt.

(6) The creditor must encourage the debtor to contact the local authority in whose area the security subjects are situated.

(7) In complying with the pre-action requirements the creditor must have regard to any guidance issued by the Scottish Ministers.

(8) The Scottish Ministers may by order made by statutory instrument make further provision about the pre-action requirements, including provision—

(a) specifying particular steps to be taken, or not to be taken, by a creditor in complying with any requirement,

(b) modifying or removing any requirement,

(c) making different provision for different circumstances”.

Further provision about Pre-action Requirements were made by the Scottish Ministers by the Applications by Creditors (Pre-Action Requirements) (Scotland) Order 2010.  Regulation 2 of the said 2010 Order provides as follows: 

“2.—(1) In section 5B(2)(b) of the 1894 Act and section 24A(2)(b) of the 1970 Act the requirement that information about the amount due include information about charges in respect of redemption is removed.

(2) In providing the debtor with clear information for the purposes of section 5B(2) of the 1894 Act and section 24A(2) of the 1970 Act—

(a) information about the terms of the security must include a description of the nature and level of any charges that may be incurred by virtue of the contract to which the security relates if the default is not remedied; and

(b) information about the amount due to the creditor under the security, including any arrears and any charges in respect of late payment must be broken down so as to show—

(i)the total amount of the arrears; and

(ii)the total outstanding amount due including any charges already incurred.
(3) For the purposes of those sections “charges” do not include any expenses for which the debtor is personally liable to the creditor by virtue of paragraph 12 of Schedule 3 to the 1970 Act, as read with section 11 of that Act.

(4) The information required to be provided to the debtor by virtue of those sections must be provided as soon as is reasonably practicable upon the debtor entering into default”.

The words in the said Regulation 2(4) in relation to ‘those sections’ mean section 5B of the 1984 Act and section 24A of the 1970, which are the key sections setting out the Pre-Action Requirements.  Accordingly, it is expressly clear and beyond any other possible statutory interpretation construction that the Pre-Action Requirement information and documents must be given to the Defender after he or she has entered into ‘default’. The said 2010 Order came into force on 30 September 2010.  It applies to the present proceedings which were commenced in 2011 or 2012.  In the present case the Pursuer’s Form 11C makes it clear that information about the undernoted Pre-Action Requirement matters were provided before the Defender’s default:
· the terms of the security;

· the amount due to the pursuer under the security, including any arrears

· any charges in respect of late payment, broken down so as to

      show:

· the total amount of the arrears; 

· the total outstanding amount due including any charges already incurred;

· (the nature and the level of any charges that may be incurred by virtue of the contract to which the security relates if the default is not remedied; and

· any other obligation under the security in respect of which the defender is in default.

The Pursuer’s Form 11C  provides the following statement in purported compliance with the Pre-action Requirements: [INSERT FROM RELEVANT PARAGRAPH FROM PURSUER’S FORM 11C – for example - In March 2010 the pursuer wrote to the defender intimating the defender’s failure to maintain her monthly mortgage payments. The pursuer’s letter detailed mortgage arrears of £X, an outstanding balance, inclusive of charges of £Y’.  Following the UK Supreme Court’s decision in Royal Bank of Scotland v. Wilson and another [2010] UKSC 50 it is now settled law in Scotland that in a mortgage arrears case, such as the present proceedings, the Pursuer must serve a calling-up notice to place the debtor in legal ‘default’ which then entitles a heritable creditor to raise proceedings under section 24 of the 1970 Act and/or section 5 of the 1894 Act.  The Pursuers found upon the calling-up notice for the purpose of their default and formal requisition in terms of section 5 of the 1894 Act in Article 4 of Condescendence.  In terms of the calling-up notice the Defender would have been in default in law as at INSERT A DATE TWO MONTHS FROM SERVICE OF THE CALLING-UP NOTICE – which would have to be a date AFTER the date the Pre-Action Requirement information relied upon in the FORM 11C is dated .  As the Pursuers have failed to comply with the Pre-Action Requirements after the date of default as required by section 5 and 5B of the 1984 Act these here proceedings are incompetent in law and fall to be dismissed.  As these here proceedings are by way of statutory summary application procedure, reference is made to the case of Sutherland v. City of Edinburgh District Licensing Board 1984 SLT 241 as authority for the proposition that the Defender’s preliminary plea-in-law must be disposed of in limine. 
2. Admitted.
3. Admitted. 

4. Admitted.  Esto, the action is competent (which is denied) the Defender is [INSERT A SUBSTANTIVE DEFENCE, AS A FALL BACK POSITION ON THE MERITS]
PLEAS-IN-LAW FOR THE DEFENDER 
1. The Pursuer’s averments being incompetent et separatim irrelevant, Decree should not be granted.
2. It not being reasonable in the circumstances to do so, Decree should not be granted. 
IN RESPECT WHEREOF

SIGNED etc., 
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