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The Sheriff Principal, having resumed consideration of the appeal, ALLOWS same, RECALLS the
interlocutor of the Sheriff dated 3 July 2007; SUSTAINS the pleas in Jaw for the comnion debtor and
REPELS the plea in law for the pursuers; FINDS the pursuers liable to the common debtor in the
expenscs of the proceedings before the Sherifl and in the expenses of the appeal; CERTIFIES the
cause as suitable for the employment of counsel at the appeal and in the court below; ALLOWS
accounts of expenses to be given in and REMITS same to the Auditor of Court to fax and (o report;

remits the cause to the Sheriff to proceed as accords; and decerns.




CNOTE;
Background

Lo This appeal ariscs out of an action of furthcoming raised by the pursuers and respendents
(hercinafter “the Council™) against Shirley Crossan the common debtor and appellant (hercinafter
“the common debtor”) and Airdrie Savings Bank who are the arrestees. It is averred by the Council
and admitted by the commen deblor that the sum sued for atises out of Summary warrants granted by
the Sheriff at Airdrie in respect of Council Tax for the years between 1993/1994 angd 1997/1998
together ‘with relevant statutory additions. It is also averred by the Council and admitted by the
common debtor that arrestments were laid on in the hands of Alrdrie Savings Bank, the arrestees, and
that said arrestment secured the sum of £2,244.91 which is the sum sued for. As well as admitting
this the common debtor avers that “the funds atiached by the said arrestment are state benefits and
therefore protected from attachment by arrestment”, The pleas in law for the common debtor reflect
this stance and are summed up in the third of these pleas in Taw which is in these terms: “The
arrestments of state benefits not being lawful, the Pursgery’ crave is not competent and the action

should be dismissed”,
The Proccedings before the Sheriff

2. It was submitted to the Sheriff that it was wel] established law that payments such as those
arrested, namely, staie benefits, were alimentary in nature and were therefore, at common law not
lawful subjects of arrestment. It was further argued that the provisions of section 187(1) of the Social
Security Administration Act 19972 and section 45(1) of the Tax Credits Act 2002 reinforced this by
providing statutory protection for such amounts against arrestment. The common deblor’s eounsel
recognised that the arrestment had not been laid on in the hands of the Department of Work and
Pensions, which is the Government authority responsible for delivering such benefits: the arrestments
had been laid on in the hands of the Airdrie Savings Bank with whom the common debtor had apn
account, This, however, submitted counsel, was immaterial. She submitted that when alimentary
funds were paid into 4 bank and not in-mixed with other funds then their alimentary character
rersisted and therefore the purported arrestment were illegal. In support of this she referred to Woods
v The Royal Bank of Scotland 1913 1 SLT 499 which is a decision of Sheriff-Substitute Welsh sitting

in Greenock. In this case arrestments had been laid on in respect of on a sum paid to the common



4. The learned Sheriff took the view that the casc. of Woods, which was decided in relation 1o
other statutory provisions, namely, the said section 19 of the First Schedule of the Workmen’s
Compensation Act 1906, was not in point. She took the view that the case of Royal Bank of Scotland
v .Skinner made it clear that once monies had been paid inte a bank the funds were simply consumed
by the banker who gave an obligaiion to account therefore 1o the customer. The Sheriff wag Tortified

in her view by the Scottish Law Commission’s conclusions.
Grounds of appeal

5. The commeon debtor appealed to the Sheriff Principal on the {ollowing grounds:
“1. The fearned Sheriff erred in law in finding that the funds in question lost their alimentary character when paid

into the common debtor's bank.

2. o relation to section F87{1} of the Social Security Administration Act 1992 and section 45(1) of the Tax
Credits Act 2002, the learned Sheriff erred in law in finding thar intention of Parliament was to protect the
initial relationship which existed between payer and payee.

3. The learncd Sheriff erred in law in attaching significance to the phrase “shall not pass to any other person by

operation of jaw’,

4. The learned Sherifl misdirected herself'in relation to Parugraph 6.285 of Law Commission Report number 65
Said paragraph is concerned with earnings, which are subject to limited arrestment. The Commission refers to
the “prevailing view’ being that exception from arrestment applics only to earnings in the emplayer’s hands,
but immediately recognise that a statutory provision had been held 1o protect 2 sum lodged in a bank accouni -
4 sum which was identifiable and not mixed with other funds, Paragraph 6.286 refers ro the difficulty in
framing the rules on tracing eamnings where they had become mixed with other funds.

5. The learned Sheriff misdirccted herself'in failing to take account of references in Commission Reports to the

Statutory exemption from arrestment of Secial Security Benefits,”
Submissions for appellant

6.  The appeal first called before me on & January 2008 when Mrs Thornton, Advocate,
Tepresented the appellant. She said that the appellant was a single parent with two dependent
children. She referred to the comumon debtor’s first inventory of productions items no 1 to 9 of which
showed that the common debtor had reccived sundry payments of income support, child benefit and
tax credits and budgeting loan all which had been paid into the Airdrie Savings Bank, the arrestees
in the present action. On 31 March 2005 the balance was £2,24491. Onq that date arrestments had
been laid on which had attached this amount, These amounts consisted entirely of state benefits
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which were protected  from  arrestment by statura, Section 1877 oo the Sogia Sevuriiy

.

Administration Act 1992 as amended provided as follaws:

“Certain benefit to be inalienable.

187. - (1) Subjeet to the provisions of this Act, every assignment of or charge on -
(a)  benefit as defined in section 122 of the Contributions and Benefits Act;
{#a) & job seekers allowance;
{ah)  state pension credits;
(b)  any income-related benefit; or
() child benefi,

and cvery agreement to assign or charge such benefits shall be void; and, on the bankruptcy of a beneficiary,

such benefit shall nop Pass 1o any trustec or other persen acting on behalf of hjg creditors.”

Section 45(1) of the Tax Credits Act 2002 contamed similar provisions. It was a matter of agreement
thar the reference 1o “assignment and charge” embraced arrestments and that the funds concerned
Were covered by these provisions. In effect these provisions enacted that Cvery arresiment of o

charge on the sajd benefits was void.

7. Mrs Thornton said that for a long time now state benefits have been paid by dircct payment into
the bank account ol the beneficiary.  She submitied that, provided the funds coneerned conld he
identified, then the rotection from diligence which attached to this funds by virtue of the provisions
of' the 1992 and 2002 Acts already referred to also extended to the funds when they were in bank; the

case of Woods, cif SHpra, was an example of this.

8. The leamcd Sheriff had distinguished the case of Woods on the basis that the statutory scheme
in the instant case was different from the scheme under the Workmen’s Compensation Act 1908
which wag concerned in Woods. In this scheme the relevant provision was: “a weekly payment, or a
Sum paid by way of redemption thereof, shall not be capable of being assigned. charged, or attached
and shall not pass 1o any other person by operation of law, nor shal any claim be set off against the
same.”. In relation to this the Sheriff had noted that the phrase, “shall not bass 1o any other person by
operation of law” djd not appear cither in section 187(1) of the 1992 or section 45(1) of the 2002 Act
and had Commented that this 0mission was “not insignificant™. In Mrs Thomnton’s submission,
however, the omission of these words was not significant; what had weighed with the Sheriff.
Substitute wasg the identifiability of the funds. This was clear from the Sheriff’s words starting at the

bottom of page 499;
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“The pursuer maintained that whenever (he sum by way of redemption was paid over in this case it lost its pecutiar

S U

character and hecagia part of the comman debtois fluveabic estate wiich conid pe arrested. | do not agree.
think that so long as the sum can be identified as ‘paid by way of redemption” it remains under the protection of
the section, and I cannot hoid that the mere fact that it has been placed on deposit receipt has in any way changed

its character.”

It was clcar from the bank statcments produced by the common debtor that the payments could he
identified and therefore the case of Woods was wel] in point. State benefits, like the benefits under
the: Workmen's Compensation Aet of 1906, where creations of statute and were, s long as

identifiable g such, entitled 1o the protection of the statute,

9. Mrs Thornton then mentioned the references to the deliberations of the Scottish Law
Commission, including Memorandum No. 49, Third Memorandum on Diligence: Arrestment and
Judicial Trangfer of Larnings, published in October 1980 Paragraphs 4.11 to 4.13 touched upon
these matters under the heading, “‘Imgng;fggr_nm_gaw_ paid into bank account ete.”, In
Mrs Thornton’s submission, however, the Iaw Commission here was, as this heading indicates,
principally concerned with addressing the issue of “tracing” funds in bank accounts and the [ike and

this was not a problem in the instant case.

10, Mrs Thornton also referred to paragraph 2.20 of the same memorandum of the Scottish Law
Comimission which is in these terms:

“Qo_;ﬁif__ggg_rﬁw\{__Bg:_gﬁt_s_: the wide range of social security benefits, pensions and allowances payable by the
Departtnent of Health and Social Security and unemployment benefit payable by the Department of Employment
are exempt by stalute and perhaps also at common faw. In our First Memorandum on Diligence, we concluded
that the case for rendering supplementary benefit and other social security benefits attachable for debt could only
be adequately considered by an advisory body with United Kingdom (erms of reference and that, as af present

advised, we do not consider that social security benefits should be attachable for debt.”

. Mrs Thornton then referred to the Scottish Law Commission’s Report on Diligence and Debitor
Protection which was published in 1985. In particular she referred to paragraphs 6.285 and 6.286 and

itis convenient to reproduce these here:

“Tracing earnings paid into bank or other accounts
6.285 Increasingly, empioyers pay their employees by cheque or by direct transfer to the employee’s bank
account.  The enactments limiting wages arrestable in execution of a decree, and prohibiting the arrestment of

carnings on the




paid. The prevailing view is therefore that the exception only applies to earnings in the empiover’s hands. In on.e
sl count vase [here a footnote refers to Woods v Royal Bank of Seotlany (19133 1 SLT 499], however, it wag
held that statutery provision that certainn sums due 1o injured employees under the Workmen’s Compensation
legislation “shali not be capable of being attached’, protected the sum not merely in the employer’s hands but also
where it had been lodged in the employec’s bank account, provided the sum was identifiable and not mixed with
other funds,
6.286 In Consultatjve Meinorandum No. 49, we invited views on the question whether the exceptions of earnings
from arrestment should be extended (o earnings paid in to a bank or savings account or converted to some other
form into which they might be traceable. Those who cormmented an this proposal unanimonsly rejected ji. Several
commentators thought it would be difficult to frame effective and fair rules On tracing eamnings, where for example
they had become mixed with other funds. In view of this fesponse, we make no recommendations to change the
law,”
It was significant, suid Mry Thornton, that the Commission recognised the decision in Woods without
adverse comment. It was also significant that the Comnission reported conumentators as thinking
that it would be “difficult 10 frame effective and fair rules on tracing carnings” and that the only
example of such difficulty was where the earnings “had become mixed with other funds™. This, of

course, was the very difficulty which did not exist in the case of Woods, or, indeed, in the instant

Case.

12, Mrs Thornton then referred to Scottish Law Commission document No. 164, Report on
Diligence on the Dependence and 4 dmiralty Arrestments, which was published in 1998, In
particular she referved to paragraphs 9.109 t0 9.111 of this report, ‘These paragraphs substantially
hark back to the discussion of this matter ig the Memorandum number 49, referred to above, and
state at paragraph 9.110:
“The prevailing view is thercfore that an arrestment of 4 bank account into which earnings have been paid attaches
the whole of the eredit balance at the time of the arrestment.”
In the next sentence, like the Memorandum No. 49, it mentiong without demur the case of Woods,
and, in paragraph 9,111 concludes:
“it wouid not be sensible to prohibit arrestment ofany bank account into whicl Lamings were paid, because a large
part of the credit balance could well consist of other sums that should not be protected for attachment by ereditors.

If this was the basis for the “prevailing view” then there must be doubr as ta whether that view embraced cases

wherein this difticulty did not exist.”



of paragraph “7* oy that page.  Mrg Thornion also referred to 4lian Trustees v 4lia, & Uiners

{(i872) 11 M 216,

1. Mrs Thornton concluded by emphasising that her primary submission was that the payments to
the common debtor were made in consequence of 3 stattory scheme the ajm of which was to provide
4 minimum standard of living for the common debtor and her family. The Payments were clearly
identified iy the account, The bank had an obligation to accoynt to its customer for funds which were
received. These funds consisted entirely of monjes which enjoyed the relevant statutory protections,
To hold that because these monies had been conveyed 1o the beneficiary by way of her bank accoynt

would be to defeat the burposes of the Act.
Submissioyns for the respondents

15, Mr Blair, Advocate, for the respondents, drew my aticntion to the discussion of arrestment in
the Scotrish Loy of Debr by Professor W A Wilson at patagraphs 17.1 to 17.3 which includes, at
17.3, a quotation from Rel]’s C.‘()mmen!‘m'ies, I 78 “n iy the obligation to account which is the
Proper subject of attachment” Counsel aiso teferred to the word of Lord Dunedin in Caldwell v
Hamilton 1919 SC(HL) 100 at 109: “Arrestment can never be of anything but something of which

there is a present liability to account.”

16 It wag clear from the words of section I87(1) of the 1997 Act that protection had been
conferred on (he amounts payable by virtue of any of the categories mentioned in thar section but the
amounts had now heen paid and therefore the statutory protection disappeared. The obligation
imposed Upon the Depariment of Work and Pensions had been discharged. If the arrestment had
been laid on in the hands of the Department then thay would have been cut down but this was not (he

position here,

17. The fundament) and pivotal issuc was the relationship between banker and customer, This
had been ¢ carly stated by Lorg Mackay in Royal Bank of Scotland v Skinner, cif Supra, as follows:
“The banker is not, 1 the general case, the custodian of money, When money is paid in, despite the
popular belief, i iq simply consumed by the banker, who gives an obligation of an equivalent

amount. Whep money is drawn from a fund which no longer exists i simply creates 4 loan by the

)
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banker, having all the incidents of a loan except, perhaps, that the form of & writ instructing it is

Teduced w siereotype shape — nainely drafts, passbooks, and accounts.”

8. Mrs Thornton had suggested that to treat the bank aceount in this way would be cquivalent to
defeating the purpose of the statute but this was not so- the purpose of the statute was to protect the
fund undil paid over. This fund had been paid over and had been converted into an obligation by the

bank to account to the beneficiary, the common debior in the Instant case.

19 Mr Blair then referred 1o the Bankruptey and Diligence ete (Scotland) Act 2007, In particular
he mentioned section 73F of this Act (which is 1o be found within scction 206 of the Act) which
provides infer alia that arrestments of bank accounts shall be subject to certain limitations - in cffect
prescribing that only arrestments over a certain amount should be valid, Jt would have been open for
the legislature to have made specific provision 10 cover the situation wherein benefit had been paid

Into a current account as in the present situation.

20 In Mr Blair's submission the case of Woods should not be followed. In that case the Sheriff -
Substitute had given no authority for the view that “identifiability” should be the criterion for
deciding on whether protection from arrestment persisted. He had simply asserted this. Morecover
Woods had been decided before Royal Bank of Scotland v Skinner which had finally settied the nature
of the banker/customer relationship. In any cvent Woods was coneerned with a different statutory
scheme. This was the same statutory scheme which had been interpreted in Rosewell Gas Coal Co
Ltd v M Vicar (1 904) 7 F 290 which contained the provision that the fund concerned “shall not pass
to any other person by operation of law”, It was in thig context that the Lord Justice-Clerk
Macdonald had stated: “The object of the Act is 1o secure that an injured workman shall have for his
subsistence the sum awarded to him, and that it is not to be trenched upon in any way. This 1s made

perfectly clear by section 14 of the First Schedule.”

21 Mr Blair then referreq 0 Mulvey v Secretary of State fro Social Security 1997 (8C) (L) 105
and in particular to the passage in the speech of [ord Jauncey of Tullichettle at page 108 in the
paragraph tommencing, “My Lords, the appellant’s entitlement to income support benefit js rendered
inalienable by statute ...”. The effeet of this passage was, in Mr Blair’s submission, that once the

benefit was paid 1o the beneficiary then the protections provided under section 187 of the Act of 1992

did not apply, %



Discussion as to further procedure

22, It seemed to me, havin g heard both counsel, that this case raised important issues involving the
relationship between bank and customer. The principle applied by Lord Mackay in Royal Bank of
Scotland v Skinner was that where a customer’s funds are deposited in the bank they lose their
characteristic of an incorporeal moveable and are converted into a liability on the part of the bank to
account to its customer — and accordingly the relationship of customer and banker was not a
rclarionship of principal and agent nor a relation of a fiduciary character, trust, or the like but g
simple relationship of creditor and debtor, His Lordship cited the carly English case of Foley v Hill
1848, 2 HI. Ca, and Joachimson v Swiss Bunk Corporation [1921] 3 KB 110 in support of this

proposition which he described as “now well settled”.

23, The issue arising in the instant case was whether or not the funds supplied 1o 2 beneficiary
under modern social security legislation and consigned to bank by the Department of Work and
Pensions was covered by this proposition. The matter had received the attention of the Scottish Law
Commission and there were decisions such as Rosewell Gas Company v M Vicar and Woods v Koval
Bank of Scotland, both cir supra, which dealt with potentially analogous matters hut under the
Workmen’s Compensation statutes of 1897 and 1906. There was, however, a dearth of judicial
decision on this matter in the relation 1o modern social security legislation and in the context wlherchby
benefits are now gencrally paid directly into the bank account of the beneficiary., 1ord Mackay in
Royal Bank of Scotland v Skinner had observed that banking was a branch of the law mercantile and
that as such the court was wont to take account of its knowledge of the practice of bankers, I
suggested, and parties agreed with alacrity, that since [ was being asked to determine Judicially a
matter which had not been Judicially considered and which might have wider implications, it would
be appropriate for me to e addressed more fully on the detailed arrangements which are in force in
relation to the payment of benefits through banks. Was there, for example, any provision from which
it might be inferrcd that 4 bank which received payments under the modern Acts might, in contrast
with the Royal Bank of Scotland in 1931, be regarded as the agent of the Department? | also, having
noted the reliance placed by Lord Mackay on textbooks expounding banking procedure, suggested
that parties might care to research whether the case of Woods had been made the subject of any
comment. Parties’ counsel agreed to look into these matters and to lodge writien submissions prior

to a continued appeal hearing. These submissions were lodged and I heard parties’ counsel further on

25 March 2008,



1 he statutory provisions

24. The provisions in relation (o direct payment into bank by agencies such as the Department of
Work and Pensions were addressed mainly in the submissions for the respondents and it is
convenient 1o set these out at this point. The regulations concerned are the Child Benefit and
Guardian’s Allowance (Administration) Regulations 2003/492, Regulations 16 and 17, and the

Social Security (Claims and Payments) Regulations 1987/1968, Regulation 21. The said Regulation

21 provides:
“Direct Credit Transfer
21.-(1) Subject to the provisions of this regulation, any benefit may, on the application of the person claiming, or
entitted to i1, and with the consent of the secretary of State be paid by way of automated or other direct credit
iransfer into a bank or other account-
(a) in the name of the person entitled 10 benefit, or his Spouse or a person acting on his behalf, or
(b) in the joint names of the person entitled to benefit and his Spouse, or the person entitled to benefit and 3
person acting on his behalf
(2) An application for the benefit (o be paid in accordance with paragraph (1) -
{(a) shall be iy writing on a form approved for the purpose by the Seerctary of State or in such other manner,
being in writing, as he may accept as sufficient in the circumstances, and
{b) shall contain a statement to be accompanied by a written statement made by the applicant declaring that he
has read and understood the conditions applicable to payment of benefit in accordance with this regulation.
(3} Benefit shali be paid in accordance with paragraph (1} within seven days of the lasi day of each successive
period of entitlement as may be provided in the application,
(4) In respect of benefit which is the subject of an arrangement for payment under this regulation, the Secretary of
State may make a particular payment by credit transfer otherwise than is provided in paragraph (3) if it appears 1o
him appropriate to do so for the purpase of:
(a) paying any arrears of benefit or
{b) making a payment in respect of a terminal period of an award or for any simiiar purpose.
(5) The arrangement for benefit to be payable in accordance with this regulation may be terminated-
(@) by the person entitled to benefit ora person acting on his behalf by notice in writing delivered or sent 10 an
appropriate office or
(b} by the Secretary of State if the arrangement secms (o him to be no longer appropriate in the circumstances

of the particular case.”

25, Regylations 16 and 17 of the 2003 Regulations deal with payment of Child Benefii, They

provide:
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“Manner of payment
10.-(1 7 Subject 10 reguiation 17, child benefit or guardian’s allowance shall be paid by means of an instrument of
payment or by such other means as appears 1o the Board to be appropriate in the circumstances of the particular
case,
(2) 1fa person entitled to child benefit is also entitled to guardian's allowance, the allowance shall be paid in the
same manncr as that in which child benefit is paid under this regulation,
(3} Instruments of payment which have been issued by the Board remain their property,
(4} A person who has an instrument of payment must on ccasing to be entitled to the benefit or allowance to which
the insteument relates, or when required to do so by the Board, deliver i to the Board or such porson as the Board
may direct.
Dircet eredit transfers
17.-(1} "I'he Board may make an amrangement with & person claiming, or entitled to, child benefit or guardian’s
atfowance for the payment of the benefit or allowance by way of direct credit transfer in accordance with
paragraphs (2} and (4).
(2) The direct credit transfer shall be into a bank account or other accoun; -
(a} in the name of -
(1} the person eutitled to the benefit or allowance,
(1) that person’s partner, or
(ili) a person acting on behalf of that person; or
(b) in the joint names of the person entitled to bepefit and -
() that person's partner, or
(i) aperson acting on that person’s behalf,
(3) Subject to paragraph (4} the benefit or allowance shal] be paid within seven days of the last day of each
suceessive period of entitlement,
{(4)  The Board may wmake a particular payment by direct credit transfer otherwise than is provided by
paragraph (3) if it appears to them appropriate to do so for the purpose of -
(a} paying any arrears of benefit or allowance, or
{(b) making a payment in respect of a terminal period of an award or for any similar purpose.
(5) Where an arrangements is made under paragraph (1} -
(a) in relation to child benefit, any guardian’s allowance to which the person entitled 1o the child benefit is
entitled shall be paid in the same manner as the child benefit;
(b) in refation to guardian’s allowance, the child benefit to which the person entitled to the guardian's
allowance is entitled shall be paid in the same manner as the guardian’s allowance,
(6) An arangement under paragraph (1) may be terntinated -
(a) by the person entitled to benefit, or by a person acting on behalf of that person, giving notice in Writing to
the Board: or
{(b) by the Board if the arrangements seems to them to be no Jonger appropriate to the circumstances of the
particular casc,
/
4}
i -
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(7) A person giving a notice under paragraph (6)(a) must deljver or send i 10 an appracriat o 3 icyatdy e

Board,”

Further sy bmissions for the appellant

26, Against thig background Mrs Thornton accepted that her client had signed the appropriate
Papers authorising Direct Credit Trausfer and identifying the Airdre Savings Bank as the receiving
bank. She drew iy atlention to the provisions of Regulation 21, mentioned sy, whereby the
Sceretary of State may, for the burposc of paying any arrears of benefit or making a payment for a
terminal perjod of an award of for any other purpose make a particylar payment “otherwise than as
provided in paragraph (3)”, She also mentioned Regulation 21(5) which is in similar terms, However
she submitted that no clear method appeared 10 be preseribed as an alternative mode of payment for
the various benefitg in the first place, While, as I undersiond her submissions, she did net contest
that the compliance with the Dircet Credit Trangfor scheme was voluntary, she submitted that in
practice beneficiaries such as the appellant felt under pressure 1o comply with the Direc Crednt
Transfer scheme. This was, she said, Supporied by the written submissions of the respondents who
had quoted an extrace from Hansard containing the written response from the Secretary of State for
Work and Pensions in reply to a question from by Mr Alan Reid MP as to whai his Department’s
policy was regarding payments of benefits to claimants of working age who fajl Lo supply account
details 10 his Department. The Secretary of State’s reply, which is stated to appear in the Hansard of
7 February 2005 41 Column 1343W stuteg that direet payment into an account is “the normal method
of payment for benefits”. The Secretary of State also says: “The Department has always recognised
that some customers will be unable to be paid in this way and the cheque payment was developed for
‘the sma]l minority of custorners who cannot Mmanage Direct Paymeni”, But in Mrs Thornton’s
submission the pressure was towards encouraging Direct Payment as illustrated by the last passage
quoted from the Secretary to State’s reply: “We are continuing to contact eXisting customers to invite
them 1o provide account details. Iowever af the end of this process customers, including those of
working age, who have pot provided account details, wil] be paid by cheque if possible after we have

vetified their address and confirm there is no doubt aboyt ongoing entitlement”.

27. In Mrs Thornton’s the cage of Woods was the only reported wherein the question of the status

of “protected” funds being paid into bank in identifiable form had been addressed. The only

h



reference to Woods in banking textbooks appeared to be that in the sccond edition of Tome I
Crerar's Law of Banking in Scotland at page 304 wherein the learned author states:
“In the Scottish Execut] ve’s consultation document Laforcemeny of Civif Obligations in Scotland, the Scottish Law
Commission 1ake a different view to Woods, It is aceepted that most social security benefits are themselves
exempt from arrestment, however it is stated that the statutory protection afforded by s. 187 of the Social Sceurity
Administration Act 1987 is lost once benefit js paid into a bank aceoung »

In Mrs Thomton’s submission the loregoing was an mmexact paraphrase of the Law Commission’s
document which stated at paragraph 5.245:
“liis ¢

security benefits, lose their ExXempl status ence they are paid into 4 bank account.”

encrally considered, although not formally dotermined, that CXEmpt payments including €arnings and social

Mrs Thorton cmplasised that these words made clear that the position “had nof been formally
determined”. In any cvent, she commented, the documen: concerned was a consultation document
which did not enjoy the status of 4 judicial determination, Mrs Thornton submitted that the authority
of Woods had been enhanced by the article by Professor G [ Gretton in volume & of the Stair

Memorial Encyclopaedia at paragraph 280 wherein the learned author, under heading “Alimentary

Funds and Soeial Security” states:
“Funds destined 10 the aliment of the common debtor can be arrested by hig creditors. The most impottant ¢lass of
alimentary funds is that of wages, salaries and pensions, but 1o these the common law docirine s no fonger
relevant, since they are now by statute not subjeet to ordinary arrestment. The chief example in modemn law is
therefore that of trust funds destined for e Support of the common debtor, A sum which is alimentary remains so

for as long as jdentifiable [the foomote here ig: = Yoods v Roval Bank 0of Scotland 1913 1 SLT 499, (Sh Cy;

William Baird & Co fud v Campbell 1928 s 314, 1928 SLT 201.]. Altmentary funds are arrestable guaad

excesswm, that is 1o say, insofar as they exceed the amount required by the common debtor for his aliment.”

28. It had been said, Mrs Thorton mentioned, that the case of Woods had been decided before the
relationship berween banker and cusiomer hag been clarified in the law of Scotland by the 19371 case
of Royal Bank of Scotland v Skinner, with the implication that if the Sheriff-Substitute in 1913 had
been aware of (he law as defined by Lord Mackay in the 193] case, he might not have come to the
same decision. Mrg T hornton emphasised thay Lord Mackay in the 1931 case described the principlc
that the relationship of customer and banker is that of creditor and debtor as “now well settled” and
cited in Support of this the case of Foley v Hill cit Supra, which predated the decision in Woods by
OVer sixty years, Mrg Thornton submitted, however, that the case of A/’ 4dam v Martin’s Trugstees
(1872) 11 M 33 lustrated that there could be a situation wherein monies placed in a bank account
WEre not “consumed” by the bank bus Iemained identifiable, retaining the quality which had attacheqd

0 them when in the custody of the payer, thar is o say, in M Adam s case, for the purpose of being
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invested in a heritable security on behalf of the A Adam sisters, The case of A" daw: was diserssed

by Lord Mackay and T note that he deals with it thus al 1931 SLY 386, second column:
“On the other hand, when one takes the Scotiish case of M'Adam, one finds indecd a case of what may be called
ear-marking having a certain effect, hut the effect assigned to it is remarkable in view of the argument; for in the
sequestration in bankruptoy of the law agent a fund of £1,000 sent 1o him for a specific purpose and lodged, nor in
4 separate bank account in that name, but in his own general bank account, was held to be distinguishable, and the
pursucrs who had entrusted it to him were held entitled 1o take it out of the sequestration of the estate. Thai
4ppears 1o rest, not on a question of preference in the banknuptcy as certain English cases appear 1o do, but upon
the ownership of the distinguishable fund, and, while cited for the pursvers, it seems o fortiori of the case for the
defender, The safest exposition that could he made of the bearing of special headings is thas they ali depend on
circumstances ...”, '

In Mrs Thomton’s submission the sums paid into the common debtor’s bank account were paid for a
specific purpose, namely, the maintenance of herself and her children. They were “distinguishable”

11 the account and their “identity” or nature or character, had not been “consumed” by the bank.

29, Mrs Thornton went on to submit that Child Benefit and Child Tax Credits were not arrestable.
They were not, in the words of Graham Stewart on Diligence at page 44, “personal debts due 1o the
common debtor or moveable property belonging to (her] in the hands of an independent third party”,
She quoted the words in paragraph 6.38 at page 139 of Grier on Banking Law in Scotlund: “However
it Is iaportant that the funds arrested do actual belong to the debtor” and maintained that benefits
which were due 1o or which belonged to the common debior were hers in a fiduciary capacity only.
They had been paid by the state for the maintenance and support of her children. In relation to this
she cited section 141 of the Social Security Contributions and Benefits Act 1992 which enacts: “A
person who is responsible for one or more children in any week shal] he entitled, subject to the
provisions of this part of the Act, to a bencefit (to be known as child benefit) for that week in respect
of each of the children for whom he is responsible.” She also quoted section 8 (1) of the Tax Credits
Act 2002 which provides: “The catitlement of the person or persons by whom a claim for child tax
credit has been made is dependent on him, or either or both of them, being responsible for one or
more children or qualifyin g young persons.” She maintained that consequently the sums paid into the
common debtor’s bank account were paid into that account for the specific purpose of maintaining
her and her children Jjust as, in the words of the Sheriff-Substitute in Woods, the object of the section
was “to provide that a weekly payment, or a sum paid way of redemption, shall be secured to the

injured workman for his maintenance [y emphasis]”,
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n 4 banking extbbék;:%&rhlch 'she

had been abic 1o discover was that already referred to in my pal‘agfaph 27 supra namely at page 304
of the second edition of Crerar on the Law of Banking in Scotland. She morcover rejected the
contention that it must be assumed thai the principle that the relationship between banker and
customer was gencrally that of debtor and creditor was not recognised in 1913 when Woods was
decided. She referred in this connexion to Joachinson v Swiss Bank Corporation [1921] 3KB 110
wherein it was clear from, for example, the judgment of Bankes LT that this proposttion, as at 1921,
was well recognised: at page 118 Bankes LJ quoted with approval the decision of the House of Lords
in the old case of Foley v Il cit $upra, as summarised in the head note to that case: “The
relationship between a banker and customer. who pays money into the bank, is the ordinary relation
of debtor and creditor, with a super added obligation arising out of the customer of bankers to honour
the customer’s drafts; and that relation js not altered by an agreement by the banker to allow the
interest on the balances in the bank.”. [n any event Lord Mackay in Roval Bank of Scotland v Skinner

at 1931 SLT, page 384 second column, described this principle as “now well setiled”.

310 In relation to the case of William Baird & Co v Campbell, cit supra, Mrs Thornton, while
accepting that there were differences between the circtimstances in Baird and the ciretmstances in
the instant case, emphasises that there was an imporiant  similarity in thal the prohibition on

diligence was a creation of statute,

32, Inrelation to the Child Benefit and Child Tax Credits Mrs Thornton submitted that these were
paid to the parent owing to the parcnt’s responsibility for the maintenance of the child. This created
a position of trust. The situation had some affinity with the facts in M Adam v Martin’s Trustee, cit

supra.

33, In relation to Mulvey v Secretary of Siate for Social Security, ¢it supra, Mrs Thornton also
referred to the passage in the speech of Lord Jauncey of Tullicheitle at page 108 C commencing, “My

»

Lords, the appellant’s entitlement to income support 1s rendered inalienable by statute
Mrs Thornton drew my atiention to the sentences, beginning at the letter G, at the end of this
paragraph:-

“I therefore conclude that the purpose of that part of sec 187(1} [of the Social Security Administration Act 1992]

above set out was o make clear beyond peradventure that the permanent trustec could have no interest in any

entitlement of a debtor to recejve any of the Social Security Benefits to which it applied. | shouid add further that
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while the theorctical possibility of a permanent trustee invoking sec 32(2) fof the Bankruptey (Seotland) Act 1% ]
in relation to a debtor whose sole income consisted of such benefits remains, the probability of any such invocation
being suecesstyl must, at least in the case of those benefits such as income support bencfit which are income-
related, be virwally 1il. In short, it can never have been contemplated in Social Security fegislation that any part
of the income-related benefits to which sec 187(1) applied would find their way info the hands of the permancnt
trustee of a bankrupt bencficiary and, indeed, the trustee has no right to proceed against the respondent for
payment of any part of the benefit to which a debtor may be entitled.”

Tn Mrs Thornton’s submission this passage was, on balance, in favour of the present appellant’s

position,

34, Mrs Thornton rejected the suggestion that the respondents could obtain any assistance from
section 73 of the Ban kruptcy and Diligence ( Scotland) Act 2007 which of course was not yet in force.
This section was aimed at preventing creditors attaching more than they were entitled to and to guard

Hgainst a situation where a debtor was unable to meet his day to day commitments and nothing more,

55, In conclusion Mrs Thomton maintained that we WEre concerned here with a statutory scheme
the provisions of which made it clear that the amounts paid to the beneficiary in that scheme were
immunc from diligence and that if the purpose of the statute were to be fulfilled then that immunity

Must persist so long as the funds paid to the beneficiary remained identifiable.
Submissions for respondents

36 Mr Blair referred to the Direct Credit Transfer arrangements set out in the Social Security
(Claims and Payments) Regulations set out supra in paragraph 24. These Regulations made it clear
that payment into a bank account was not obligatory and that payment by cheque remained an option,
The words of the Secretary of State on 7 February 2005 as reported in Hansard (reproduced supra in
paragraph 26) confirmed this, There was thercfore no question of any arrangement being in force
whereby the bank could be regarded as the agent of the Department of Work and Pensions, The bank

had no say in the mater,

37, The situation might have been different if the beneficiary had indeed had no choice but to
receive payment through the bank. This had been the position in the Canadian case Holy Spirit
Parish Credit Union Society v Kwiathkowsk; (1969) 68 WWR 684 (Manitoba Queen’s Bench), Inthat

case it was clear, as narrated in paragraph 4 of the opinion of Wilsopn J. that the “employee is offered

A
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5o oplion cither as 19 the method of paypumt or even as 1o which benk or Lranch of 4 kenk his w ages

are 10 be paid”. Accordingly the Jeamed J udge concludes:
“9. But where, 15 here, the only credits to the account are by way of wages deposited by the employer pursuant to
an arrangement which the employec has no option to vary, the entire sum so credited being withdrawn immediately
aflerwards by the employee and used for his personal needs, then the amount paid into the concerned bank account
is, for the purpose of this application, to be viewed as a payment of wages, and so subject to the ¢xemption

claimed.”

38 The Law Commission, at paragraph 4.11 of memorandum No. 49 had stated in this regard:
“The enactments inhibiting arrestment of carnings on the dependence of an action and limiting the amount
arrestable in execution of a decree do not, however, protect the ecarnings when they deposited n a bank account or
nvested jn some fon-cxcept assets. Creditors could frustraie the statutory exceptions by arresting the employec™s
bank account. In some other Jurisdictions, this practice has been stopped by judicial decisions construing a
Statutory exception of an income payment as applicable to the bank account in which the income payment was

lodged. (A footnote here refers inter afia 1o the said Canadian case]. We do not think, however, that the Scottish
legistation could be construed in this way.”

This, submitted Mr Blair, provided significant support for his stance,

39, In MrBlair’s submission the case of MAddam v Martin's frustees, cif supra, was an exampie
of monies held by a lawyer acting in a fiduciary capacity for the person sending him the money for a
specific purpose. 1t was well recognised that a faw agent stood in a fiduciary capacity to his client
and in M Adam this capacity had been held 1o have persisted in rclation to the bank. In the instant
case, however, neither the Department of Work and Pensions nor the bank could be said 1o have
stood in any fiduciary capacily to the beneficiary. Tt was wrong to say that the scheme of the Act
dictated that the protected status of the paymenis of benefit persisied after the bencfits had been paid.

In counsel’s submission the statutory purpose was fulfilled once the payment was made.

40. Turning to William Baird & Co Lid v Campbell, cit supra, counsel recognised that, as narrated
Stpra in paragraph 28, Professor Gretion in his article on “Diligence” cited this case as authority for
the proposition that “a sum which is alimentary remains so for as long it is identifiable.” Counsel
contended that Bajrd was not authority for that proposition. It turned on the provisions of a particular
statutory scheme which was quite different from the present statutory scheme: as in Woods the
scheme included the words “and shall not pass hy operation of law” which provided a stronger
proteciion than was provided by the wording of the statutes relevant to the instant case. Baird did not

deal with the situation where funds were paid into a bark account but they were paid into a special

!
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fand adniinistered b the court and the case turped upon the consideration thar 1§ 1 fumd were 1o by

IS

arrestable then this would frustrate the exercise of the discretion by the court,

41 Counsel directed my atlention to that passage in the opinion of the Lord Ordinary, 1.ord

Constable, in Baird at 1928 3¢ at 317 where His Lordship states:
“But the essential feature of the statutory provisions is that the money is to be dealt with by the court according to
its discretion for the benefit ofthe persons entitled thereto under the Act. itscems to me that this language is quite
inconsistent either with a right to assign on the part of the beneficiary or a right 10 use diligence on the part of
credilars. Tt specifically appropriates the money for Stalwtory purposes; angd these purpases are not fulfilled so long
as the administzation of the court continues, e until the moency in the hands of the court is exhausted
Lord Justice Clerk Alness al page 323 was 1o the same effect, saying:
“Lam of opinion that the combined effect of scetion 26 of the Act [the Workmen's Compensation Act 1925] and
paragraph | of the Second Schedule to the Act is to ring-fence a fund paid into Court, to carmark it for the benefit
ol the dependants of a dead workman, and to prolect it, subject to the discretion of tha Shcriff—substitutc, against
external attack . .»
Counsel also mentioned the observations of Lord Anderson at page 326:
“The pursuers appealed to their common Jaw right to arrest. There is no place for such a right in conmexion with a
{und which is (he creature of a stalute, and the disposal of which is regulated by statuie
Counsel emphasised thas once the payment had been made the statutory purpose had been niet. The
case of M'ddam was perhaps distinguishable in that it was decided under the common law. There
Was no mention in the 1992 Act or the 2002 Act of any fiduciary capacity being enjoyed cither by the
Department of Wosk and Pensions or anyone else. In the abscnee of such provision it should not be
implied, If it had been the intention of cither of these Acts 1o “ring-fence” the funds then this would
have been explicitly provided for. The case Mulvey was relevan in that if' a benefit once paid was
outwith the rcach of creditors because of section 187 alone then Lord Jauncey could not have
considered that section 32(2) of the Bankruptcy (Scotland) Act 1995 had any potential application to

benefit payments. Consequently Lord Jauncey had indicated that such benefits were not in principle

beyond the reach ol creditors,

42. Counsel"mentioned the provisions of the Law Reform (Miscellaneous Provisions) (Scotland)

Act 1966 section | of which provided:
“Wages, pensions Blc., to be exempt from arrestment on the dependence of an action,
(1) After the passing of this Act it shall not be competerit to arrest on the dependence of an action any eamings or

any pension”
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provision that this protoction extended to monies once in the hands of the bank. The Law
Commission had decided that in the absence of a specific prohibition of such arrestment that it did
not exist. Similarly Graham Stewart, writing in I'898, had not detected any such prohibition. The
learned Sheriff had been correet in being guided by the approach of the Scottish Law Commission
and in distinguishing the case of Woods on the basis that the words “shall not pass to any other
person by operation of law” appeared in the Workmen’s Compensation statutes but did not appear in
the statutes with which the instant case was concermed, Moreover if the case of Woods could not be

distinguished in thar bagis then I should hold that it was wrongly decided. In summary, the learned

Sherifl was correct in her decision and the appeal should be refused,
Discussion and decision

43, 1 respectfully agree with the submission, which obtained Some support from the observation of
Lord Anderson in Buird, quoted supra in paragraph 41, that since the funds concerned were the
product of statutory provisinn then the question of whether or not they are arrestable when in bank
must be delermined principally by consideration of the Statutes concerncd. It was conceded by
counse! for the respondents that the purpose of 1his appeal was to decide the maticr on principle the
Principle being whether an exemption from diligence which attached to a fund in the hands of 4

person having a duty 1o pay that fund to a beneficiary remains so attached when the fund is paid into

the beneficiary’s bank.

44, The principal statutory provision is scetion 187(1) of the Socjal Sceurity Administration Act
1992 which I have reproduced supra in Paragraph 6. This subsection, read short, provides that every
assignment of or charge on the various benefits and every agreement to assign or charpe such benefits
shall be vold. It wag accepted that arrestment was included in the concept of a “charge” in this
context. In the case of Woods the wording of the statyte bearing upon the fund therein contained, in
addition to a reference 1o charging the provision “shall DOt pass to any other person by operation of
law™. However in my view these words add nothing to the content. If reference to “charge” includes
reference to arrestment then that is the end of the maiter. The leamned Sheriff said thay the omission
of these words wag “not wi’thout significance” but she does not state what that significance might be,
Both counse] Suggested that it might have some reference 1o bankruptey and that may be so but I do

see how the Jack of these words takes away from the substantive meaning of the subsection which i
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respondents’ supplementary submission nately that Woods was wrongly decided.

45. This brings vs into the substantial issue of whether of ot the statute can be construed ag
extending its protection to the funds concerned onee they are lodged in bank and this, as [ have
indicated, the matier which was identified by respondents’ counsel as the principal matter for my
decision. Ag mentioned supra in paragraph 38 the Scottish Law Commission in its Memorandum
No. 49 concludes in this respect: “We do not think, however, that the Scottish legislation could be

construed in this way "

46, 1 was not addressed on the weight 1o be accorded to an opinion of the Scottish Law
Commission. 1 do not think it was contended that the expression of such an opinion was in any way
cquivalent to, sd4y. a decision of the Inner Housc of the Court of Session but it clearly is highly
persuasive and must be accorded great respect. In order to assess how persuasive that expression of

opinion should be it is in My view appropriate o examine the arguments depioyed.

47, As submitied by Mrs Thornton the Commission seems (o have been principally affected by the
difficulty of identifying funds once they have been transferred to bank. I revert to the passage In the
Scottish Law Commi sston’s Report on Diligence and Debioy Protection, referred 1o Supra in
pavagraph 11, which, after micntioning that the views on the question whether exemptions of carnings
from arrestmen should be extended to carnings paid into bank stated:

“Those who comnented on this proposal unanimously rejected it, Several commentators thought it would be
difficult to frame effective and fair rules an tracing eaimings, where for example they had become m ixed with other

funds,»
This line of argument is returned to in Scottish Law Commission document No 164 at
paragraph 9.111 which includes the passage:
“Tt would not be sensible to prohibit arrestment of any bank account into which earnings were paid begcause [my
¢mphasis) a large part of the credit balance couid well consist of other sums that could not be protected from

attachment by creditors,”
If indeed the danger of in-mixing with other funds is the “cayse” of the problem then it would seem

to follow that when this cause, as here, is removed thep the problem ig removed,

48.  Of course the Scotiish Law Commission was considering if the Jaw should be changed. It
decided that, substantially because of the usualiy surrounding identification of funds in bank, that the

law should not he changed. It also opined that the legislation should not pe construed 1o the effect

h
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49, It seems 10 me that the main support for this opinion must be the contention, which was the
main plank of the respondents’ counsel’s stance, that funds once consigned in bank become, in the
words of Lord Mackay in Skinner, “consumed” by the bank. That was not the view taken by the
Sheriff-Substituie in Woods. Tt was said that the law of banker and customer had not been fully
decided in Secotland in 1913 when Woods was decided. | was not convinced of this proposition.
Lord Mackay himself referred 1o the matter s being “well settied” in 193] which 18 of course only
18 years after 1913 and the authority is the early case of Foley which was decided in the first half of
the nineteenth century. 1 sec 1o reasen to hold that this principle was not well accepled in 1913,
Indeed the Sheriff Substitute at the bottom of page 499 says:

“The pursuer maintained that whenever the sum by way of redemption was paid over in this case it lost its peculiar

character and became part of the common deblor's moveable estate which could be arrested.”

This is exactly the contention of the present respondents and I sce no reason to believe that the
Sheriff-Substitute did not regard this to be the norm in that the whole tenor of his judgment is that the

provisions of the Workmen’s Compensation Act 1906 created an exception to that norm.

30. 1t is said that the Sheriff Substitute had no reason for erecting identifiability as a touchstone.
Lord Mackay himself, when discussing the case of Mcddam states at 1931 SLT page 386, second
column;
“On the other hand, when one takes the Scottish case of M ddam, one finds indeed a case of what maybe called
earmarking having a cortain effect, but the effect assigned to it is remarkable in view of the argument; for in the
Sequestration in bankrupicy of the law agent a fund of £1,000 sent 1o him for a specific purpose and lodged, #ot in
a s¢parate bank account in that name, but in his own gencral bank accourt!, was held to be distinguishable and the

pursuers who had entrusted it to him were held entitled to take it out of the scquestration of the estate.”
H seens 1o me that in thig passage his Lordship is at Jeast countenancing the importance of the fund
being “distinguishable” as an element which might take a fund out of the general rule that all funds
are necessarily “consumed” by the bank. This seems 'o me to be an inevitable conclusion from the
case of M 'Adam since, as Mrs Thornion pointed out, if the rule about the bank “consuming” fund
irremediably were universal then it would have been impossible for the court to decide MecAdam in

the way which it did.

),
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51, Tthousht the different circumstances of the case of Mulvey were such as to render it of Limited
‘. -\ ) . . [ .

visefulness to the preseiit afgument. TTowever even in the para graph founded upon by respondents’
counsel Lord Jauncey of Tuliichettle accepts that in general Social Security Benefits should not find
their way into the hands of the permanent trustee in bankruptey. The cases of Rosewell Gas (o Lid
and William Baird & Co Ltd, in their different ways, sustained the approach that the Fundamental
purpose of the awarding of benefiis should be attended to, Counsef for the respondents emphasised
that the function of the Department of Waork and Pensions had been exhausted once the payments had
been made and 1 think this is plainly correct, However | do not think it affects the issue of whether
the immunity possessed by these funds persists after lodgement in bank and cases such as Baird and
Caldwell as well as the case of Woods suggests that this should be the approach of the court. I think it
Is legitimate to consider the underlying purpose of the Social Security legislation and that Mrs
Thornton was correct in saying that this is to provide the beneficiary and her dependents with the
necessities of life. That being so, I consider that an interpretation of the provisions relating to
immusity from diligence conferred by the Acts which allows that Immunity to persist where the
funds are held by bank in identifiable form is to be preferred. 1 am fortified in this view by the

- opinjon of Professor Grelton in his article in the Stair Memorial FEncyelopaedia,

52, Counsel for the respondents suggested that the omission of any provision protecting bank funds
from diligence in the Bankruptey and Diligence etc (Scotland) Act 2007 indicated that the legislature
considered that no such provision was appropriate. That may be so but my altention was not directed
o any of the travaux préparatoires in respect of this Act. Theﬁcottish Parliam)gm may well have
had before it the deliberations of the Scottish Law Commission which, as pointed cut by
Mrs Thornton, mentioned Woods without indicating in terms that they thought it was wrongly
decided, with the result that it might have been thought that the situation where the protected fund's

were clearly identifiable did not require legislation.

53. For the reasons stated | have allowed the appeal. Parties were agreed that expenses should
follow success and that the case merited the employment of junior counsel. [ thought this was a case
wherein the issues were important and the arguments finely balanced. I accordingly had no hesitation

in sanctioning the employment of counsel.,
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